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Reader note
A A

IMPORTANT EERTR

This guide is general educational information, not
legal, financial, tax or investment advice. Outcomes
in a management rights transaction turn on the actu-
al caretaking agreement, letting authorisation, com-
munity management statement, applicable regulation
module and current law. Obtain independent
Queensland legal advice before signing a contract,
granting or withholding approval, waiving a
condition, or settling.

Terminology follows the statute. The Body Corporate
and Community Management Act 1997 (Qld) speaks
of a "service contractor" and a "letting agent"; the
market speaks of a "caretaker", an "onsite manager"
or a "resident manager". Where the legal con-
sequence depends on the statutory category, this
guide uses the statutory word. Traditional Chinese
terms follow the standard Australian strata glossary;
where a translation differs from the English text, the
English text governs.
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Editorial method

Each subject first identifies the legal structure, then
explains how it operates in practice, then states the
consequence for the party whose perspective is un-
der discussion. Chapters 1 and 2 establish the frame-
work common to all three parties. Chapters 3, 4 and 5
take the body corporate, the seller and the buyer in
turn. Chapter 6 addresses what happens when an
assignment fails.

Legislation current to 6 August 2026.
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CHAPTER 1 — WHAT IS ACTUALLY BEING ASSIGNED

A management rights transaction is described in the
market as the sale of a business. In law it is the simul-
taneous transfer of several distinct legal relationships,
each with its own counterparty, its own consent re-
quirement and its own failure mode. Almost every dis-
pute | see begins with a party who treated the bundle
as a single asset.

1.1
The four components
PUIEAH SRS

A typical Queensland management rights business
comprises a caretaking engagement with the body
corporate, a letting agent authorisation from the body
corporate, a set of individual letting appointments giv-
en by participating lot owners, and usually a lot or an
office from which the business is conducted. The first
two are creatures of the Body Corporate and Com-
munity Management Act 1997 (QId). The third is gov-
erned by the Property Occupations Act 2014 (Qld).
The fourth is ordinary freehold conveyancing.

A person engaged by the body corporate for a term of
at least one year to supply services other than admin-
istrative services is a service contractor under section
15 of the Act. A person authorised by the body corpor-
ate to conduct a letting agent business for the scheme
is a letting agent under section 16. Section 117 permits
the two to be combined in a single instrument, and in
practice they usually are, which is why they are
commonly assigned together.
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The four components of a management rights business ~ S 12 758 NIEH A EE

ONE BUSINESS, FOUR LEGAL RELATIONSHIPS
—IRER - MIELEME

Transferable with body corporate approval
R TEAFRSHLE R TR

Not transferred by that approval
FHEZH IS

Caretaking engagement Letting authorisation

BERBBESH AR
Services to the body corporate Letting business for the
M A ARSI IEARTS scheme
RIEERE AR

Letting appointments Manager's lot or office

{ERIHFAEE EEABTHMRAE
Personal to each owner Freehold, sold separately
BEEENEAZRE KA BITER

BCCM Act + module
(BCCMi%) RsREEAE

BCCM Act + module
(BCCMI%) RAREEAE

Land Title Act
(EHFRERE)

Property Occupations Act
(EBZEE)

Each participating owner must give the buyer a fresh appointment. Body corporate approval delivers the scheme instruments, not the

letting pool.
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CHAPTER 1 — WHAT IS ACTUALLY BEING ASSIGNED

PRACTICAL EFFECT E##M %

The buyer does not acquire one contract. The buyer
acquires two body corporate instruments, a portfolio
of individual owner appointments and, usually, a lot.
Each requires its own transfer mechanism.

1.2
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The distinction that governs the transaction
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The caretaking engagement and the letting authorisa-
tion are transferable, with the body corporate's ap-
proval, under the applicable regulation module. How-
ever, the individual letting appointments are not trans-
ferable. Each appointment is a personal agency rela-
tionship between a lot owner and a licensed agent,
and it does not pass to the buyer merely because the
body corporate has approved the transfer of the two
scheme instruments.

The buyer therefore needs a fresh appointment from
each participating owner, in the approved form under
the Property Occupations Act 2014. A letting pool of
sixty units is sixty separate commercial decisions by
sixty owners, each of whom is free to appoint a differ-
ent agent or none. The rate at which those appoint-
ments are renewed after settlement is the single
largest variable in the buyer's first-year income.

PRACTICAL EFFECT E##M %

Body corporate approval delivers the scheme instru-
ments. It does not deliver the letting pool. These are
separate risks and should be separately conditioned
in the contract.
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CHAPTER 1 — WHAT IS ACTUALLY BEING ASSIGNED

1.3

F1E HRENRNERZEEE

Why the regulation module decides the value

RE B AR e B E

The regulation module recorded in the community
management statement determines the maximum
term of the engagement and authorisation. Under the
Standard Module the maximum is ten years. Under the
Accommodation Module and the Commercial Module
it is twenty-five years. Because management rights
are conventionally valued as a multiple of net profit,
and because the multiple is sensitive to the unexpired
term, the module is a pricing input before it is anything
else.

A change of module does not shorten an existing en-
gagement. Section 128 of the Act preserves the mod-
ule provisions applying to the engagement or author-
isation until it ends. A body corporate that adopts the
Standard Module cannot thereby reduce a subsisting
twenty-five year Accommodation Module agreement;
the ten-year ceiling binds it only when it enters a new
agreement.

1.4
Term, options and top-ups
SERA - BEERE AR R

Three different mechanisms are routinely confused.
An option is a right of extension already granted in the
agreement, which the manager exercises. A top-up is
a fresh amendment adding a new right or option of ex-
tension. A variation changes some other term. Only
the second and third require a new body corporate
decision.

Sections 140 and 141 of the Standard Module, and the
corresponding provisions of the Accommodation
Module, permit the body corporate subsequently to
amend the engagement or authorisation to include a
further right or option of extension of not more than
five years at a time, provided the total unexpired term
remains within the module ceiling. Whether that could
be done more than once was contested for years. The
adjudicator in Atlantis West [2024] QBCCMCmr 340
rejected the single-top-up argument, confirming long-
standing industry practice.
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CHAPTER 1 — WHAT IS ACTUALLY BEING ASSIGNED

A top-up requires an ordinary resolution at a general
meeting. It is not a committee decision, and it is not
part of the transfer approval. A seller who assumes
that a buyer-driven top-up will be dealt with alongside
the assignment has confused two separate decisions
made by two different organs of the body corporate.

PRACTICAL EFFECT E#HM %

Term is created at a general meeting and transfer is
approved by the committee. Sequencing the two is a
matter of strategy, not administration.

1.5
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Licensing sits outside the body corporate's decision

RERRERAN B 56 TR B AR A L i

A letting agent conducting a letting agent business
must be licensed under the Property Occupations Act
2014. Section 27 of that Act describes what a resident
letting agent may do: let lots in a building complex and
collect rents for them. Caretaking work for the body
corporate is governed by the service contract, not by
the licence.

The licence is a matter between the buyer and the
regulator. The body corporate does not grant it and
cannot waive it. But an unlicensed transferee cannot
lawfully operate the letting business, which is a legit-
imate matter for the body corporate to take into ac-
count when assessing competence and qualifications,
and a fatal one for the buyer's financier.

PRACTICAL CHECKLIST B8

« Identify the regulation module from the community
management statement, not from the agent's
summary.

« Calculate the unexpired term, distinguishing
exercised options from unexercised ones.

» Confirm whether the caretaking engagement and
letting authorisation are in one instrument or two.

e Count the letting appointments and confirm each is
in the approved form.

« Verify the licence category the buyer will need
before the contract is signed.
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The Transter Approval

Regime
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2.1 Who decides
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CHAPTER 2 — THE TRANSFER APPROVAL REGIME

The approval provision is short, and almost every con-
tested assignment turns on how it is read. Section 143
of the Standard Module, and section 133 of the Ac-
commodation Module in identical terms, provide that
an engagement as a service contractor, or an author-
isation as a letting agent, may be transferred only if
the body corporate approves the transfer.

m The transfer approval pathway &5 HE 5772
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THE TRANSFER APPROVAL PATHWAY
SRR

Application lodged Information reasonably

Committee assesses the

Decision within 30 days
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The clock starts here — on receipt of the information, not at E
lodgement '
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Deed executed - transfer Conciliation, then adjudication No deemed approval
completes - settlement SeaRRR > BER BEAR AR RAHE
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2.1
Who decides
H R E

The module declares, to avoid doubt, that the approv-
al may be given by the committee. That is the ordinary
course, and it matters commercially: a committee can
convene quickly, whereas a general meeting cannot.
The committee decision approves a transfer of the ex-
isting instrument on its existing terms. It does not
amend the instrument.

Any change to the terms — a longer term, a revised
duties schedule, a different remuneration figure — is
an amendment requiring an ordinary resolution at a
general meeting under section 135 of the Standard
Module. A committee that purports to vary the agree-
ment while approving the transfer has exceeded its
authority, and the variation is exposed.
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DECISION ORGAN THRESHOLD

REFIE RERHERR BBFIE

Approve a transfer of the engagement or authorisation Committee Committee resolution
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CHAPTER 2 — THE TRANSFER APPROVAL REGIME F2E EEALESIE

DECISION ORGAN THRESHOLD
REFE REERR BB

Amend the engagement or authorisation General meeting Ordinary resolution
BT ES A E EEXKREg BiERE

Add a further option or top up the term General meeting Ordinary resolution
g E R AR EIKg BERE

Terminate after a remedial action notice General meeting Ordinary resolution
R HAERITEIER B LE E £/ - BERE

2.2

The statutory criteria

REZ R

In deciding whether to approve, the body corporate T I NERITRESTHER > afEE | BREAKRER
may have regard to the character of the proposed AT RS ; BRECGE AT ; B ARBEALTH
transferee and of related persons; the financial stand- BEF7 ~ BRESER > GIEDIES W AAED MR LR
ing of the proposed transferee; the competence, qual- (FE TR SRR E = 1E o

ifications and experience of the transferee and related
persons, including training received or likely to be re-
ceived; and other matters stated in the engagement or
authorisation itself.

The module defines related persons. For a corporate AR ETHEAL - SEEFEANS > I5HES T E
transferee they are its directors, substantial share- BREERTERS ; BN 58 BARTERS o

holders and principal staff; for a partnership, the part- I #35E AR EB AR » SRSEATIEE

ners and principal staff. A body corporate assessing a EBEBEEZABIA ; LATIEESETIEMNES » 7
corporate buyer is therefore entitled to look through EHE S e
DAl = =N

the company to the people who will actually run the
building, and a buyer structuring through a company
should expect that scrutiny.

PRACTICAL EFFECT BN 2R

The criteria are directed at the person who will per- RIBEERZEHHERBITSANA - BEAENEE
form the agreement. Matters unconnected to per- — HRME - BEANTA - BEEEERNERISR—
formance — the price paid, the seller's conduct, an Y REELF o

unrelated grievance about levies — are outside them.




CHAPTER 2 — THE TRANSFER APPROVAL REGIME

2.3

e 2om
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The thirty-day rule and what starts the clock

= HIR R HE R R B

The body corporate must decide whether to approve
a proposed transfer within thirty days after it receives
the information reasonably necessary to decide the
application. The clock therefore does not start when
the application is lodged. It starts when the body cor-
porate holds enough information to make the de-
cision.

That formulation cuts both ways. A body corporate
cannot restart the period by issuing successive re-
quests for information it does not reasonably need.
Equally, a buyer who lodges a thin application and
then complains about delay has usually created the
delay. The module attaches no deemed approval to a
failure to decide within the period; the remedy is an
application under the dispute resolution provisions,
which takes considerably longer than thirty days.

PRACTICAL EFFECT BHEME

Neither party should treat thirty days as a settlement
date. It is a decision deadline that begins on a date
determined by the completeness of the application.

2.4
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Reasonableness and the prohibition on charging

AEMERARRERRE

Section 143 provides that the body corporate must not
unreasonably withhold approval, and must not require
or receive a fee or other consideration for approving
the transfer beyond reimbursement of expenses reas-
onably incurred in relation to the application. The two
limbs are related: a demand for value in exchange for
approval is both a prohibited charge and evidence
that the refusal was not based on the statutory criter-
ia.

Reimbursable expenses are the body corporate's ac-
tual costs of assessing the application — the legal fee
for reviewing the deed, the cost of the interview, the
meeting cost. They are not a fee calculated by refer-
ence to the sale price, and they are not a contribution
to the scheme's sinking fund.
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CHAPTER 2 — THE TRANSFER APPROVAL REGIME

2.5
The deed of covenant
At

Approval may be given on condition that the transfer-
ee enters into a deed of covenant to comply with the

terms of the engagement or authorisation. This is the
body corporate's principal protective mechanism and
it should be used in every assignment. Without it the

body corporate may find itself with a transferee who

disputes whether particular obligations bind it.

The deed is a covenant to comply with the existing
terms. It is not a vehicle for introducing new obliga-
tions. A deed presented to a transferee with additional
duties, a shortened term or a reduced remuneration
embedded in it is an amendment in substance, and
the committee has no power to require it as a
condition of approval.

PRACTICAL EFFECT BEMR

Ask of every proposed condition: does this secure
performance of the agreement as it stands, or does
it change the agreement? Only the first is available to
the committee.

2.6

e 2om
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The transfer fee within the prescribed period

7] AH S P A R

Sections 145 to 148 of the Standard Module, and sec-
tions 135 to 138 of the Accommodation Module, im-
pose a transfer fee payable by the transferor to the
body corporate where a transfer is approved within
the prescribed period after the transferor's own initial
contract date. If the approval day falls not more than
one year after that date the fee is three per cent of the
amount representing fair market value for the transfer;
if it falls more than one year after that date the fee is
two per cent.

15
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CHAPTER 2 — THE TRANSFER APPROVAL REGIME

The head of power sits in section 122(3) of the Act,
which allows the regulation module to provide for a
payment to the body corporate where rights under the
engagement or authorisation are transferred within a
prescribed period. That subsection operates by refer-
ence to section 122(2), so whether a fee is payable in
a particular scheme is a question about the history of
the engagement and not only about the calendar.

The provisions contain exceptions, including where a
financier exercises a power of sale, and a transferor
who claims that no fee is payable must tell the body
corporate. The fee is a seller cost and is frequently
missed in the sale of a business acquired only re-
cently. It should be identified before the price is
agreed, not at settlement.

2.7
The financier is a statutory participant
BN L E2BH

Divisions of Part 2 of Chapter 3 of the Act protect the
financier of a management rights contract. Sections
123 to 127 define who is a financier, require the body
corporate to be given an address for service, require
notice to the financier of changes affecting the fin-
anced contract, limit termination of a financed con-
tract, and prohibit certain agreements between the
body corporate and the financier.

For all three parties this has a practical consequence.
A body corporate that proposes to act against a man-
ager must check whether a financier has registered
an address. A seller cannot deliver clear title to the
agreements without the financier's release. A buyer's
own financier will impose its own conditions, com-
monly including a minimum unexpired term, which is
the mechanism by which lenders drive top-up mo-
tions.

e 2om

£28 HERHLEGE

RIERFERZARLI223)F > RIFRPREEAMBESH
SR IE T RVRER TS TR NS 8 - STERETZAERE
IATRIBRVRRE © ZARASRE1222)FEE - BERHTE
ERAEREAME I RZBEGHNNGE - MAMERH
HARYETE o

BREEBFIMER - EIERBERBI TS L S-S
7 BRBEANBENEEA > BENEIEAERE - ZEH
BEAMA > FHETHABANESRICER > BT
A E BRI FAR B R ERD o

ZERIE R AN B R EEE SR ERIBRER
f& o BIBEVTIRREMRRMEMRE - REARETEAE
R MXEI  MEREZRNESINESFENREN
1% IREIZRESRVRIL > WEIEREF XA BREERER
B2 EIET IR o

IEH=FREREE - X EABRORYEEARRIT
8 AAERELAMERBESTREMI ; BESERN
SRERBRINER > EARNERENGIED ; 8BS
FEHMERBTERE B SR EREARERTFH
23X > MEER BB BN EI 2 3RS -



CHAPTER 2 — THE TRANSFER APPROVAL REGIME F2E EEALESIE

2.8
A drafting trap worth naming
{E1545 Y5 [FERERH

Section 143 of the Standard Module governs voluntary BRI SIS 1438 RS GFEEE ; M E S 14318MREA
transfers. Section 143 of the Act does something quite HARE : CEREEMR S dEE AR IBREN DI - 3
different: it sits within the division dealing with the TR IE R TR R 35k A\ RS ACE A JUSE o 2K

required transfer of a letting agent's management h3|E TE14315) TIRISHAEBEESH » SREHENE
rights and concerns the body corporate's choice of SR » HEEEE BB R o

transferee where a transfer has been compelled. Cor-
respondence that cites "section 143" without identify-
ing the instrument is a recurring source of confusion,
and occasionally of costs.

PRACTICAL CHECKLIST BfFE

« Cite the instrument as well as the section number s EEFMERT > BRIESURTEININBTSRRRR B R E T o
in every letter.

» Record the date on which the body corporate held o ZogE Mok \ BRELIR B RIBYEER o
sufficient information.

» Separate the transfer application from any o e R A B M T B B BE D RRE
amendment or top-up motion.

» Check the transferor's initial contract date against o ¥IFRTHAHARY » TIEEANEH AN EE -
the prescribed period.

» Confirm whether a financier has an address for o FEEREE T E A BB R R A S B E AL o
service on the body corporate record.
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CHAPTER 3 — THE BODY CORPORATE'S PERSPECTIVE

A committee asked to approve an assignment is usu-
ally being asked to decide something it has never de-
cided before, on a timetable set by someone else,
with commercial pressure applied by parties who are
not its members. The discipline that protects the com-
mittee is simple: decide the question the module asks,
on evidence, and record the reasoning.

3.1

e e

£38 EXXAEAEENEE

EERHEEENEZE S » BEEMEREIEBNEIRE
HORTE » BERAMARE - BEENRRBLIFEREN
&7 o REZESENRAHERE | IHEEFRLRIEE
RIE ~ RIGEEDR © WECEIEH o

What the committee is deciding, and what it is not

Z B G E A E R HIH

The committee is deciding whether this proposed
transferee should be permitted to step into an agree-
ment that already binds the body corporate. It is not
deciding whether the agreement was a good bargain,
whether the remuneration is too high, or whether the
scheme would be better served by a different model.
Those are real questions, but they are not answered
by refusing an assignment.

| put it to committees this way. If the incumbent man-
ager were performing the agreement adequately and
had no intention of selling, would the committee have
any present right to reopen the terms? If the answer is
no, the arrival of a buyer does not create one.

PRACTICAL EFFECT BEHM2

An assignment is an opportunity to assess a person.
It is not an opportunity to renegotiate a contract that
the body corporate is already bound by.

So?
Building the information request
e ERHER

The thirty-day period begins when the body corporate

holds the information reasonably necessary to make
the decision. Accordingly, the first substantive act is
to define what that information is. A single, complete,
early request is more defensible than a series of par-

tial ones, and it is far more likely to produce a decision

the body corporate can stand behind.

ZEEMAREN » EERSAFZBAGENAE—MEREE
AANERENORAINEGH - ZEGIIFERAEXEGHIZEX!
B ETMESES IRt EEREERAAEMEARS

1 - BLEARHEERE » BIEEERT MRS E LR
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CHAPTER 3 — THE BODY CORPORATE'S PERSPECTIVE

The standard industry assignment questionnaire cir-

culating in the market is a sound starting point. It is a
starting point rather than a template: a scheme with a
resort letting operation, a heritage building or a sub-

stantial plant inventory needs questions the standard
document does not ask.

e Identity and structure of the transferee, and of
every related person.

« Evidence of financial standing, including the
funding structure for the purchase.

« Licence status under the Property Occupations Act

2014, and the licensee's identity.

» Relevant experience, qualifications and completed
or scheduled training.

» Who will physically reside on site and perform the
caretaking duties.

o Any matter the engagement or authorisation itself
specifies.

3.3
The interview
THI 5%

An interview is not a statutory requirement, and it is
nearly always worth holding. The criteria concern
character, competence and capacity to perform, and
those are assessed better in conversation than on pa-
per. The interview should be conducted by the com-
mittee, minuted, and directed to the statutory criteria
rather than to the commercial terms of the sale.

Two questions are worth asking in every case. First,
who will be on site at seven in the morning when a
pump fails. Second, what the transferee understands
its duties to be, in its own words, without reference to
the schedule. The answers reveal more about deliver-
ability than any financial statement.
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CHAPTER 3 — THE BODY CORPORATE'S PERSPECTIVE

3.4

Conditions that hold and conditions that do not

AR BLAS ] BRAZ AL HER A

The module authorises one condition expressly: a
deed of covenant to comply with the terms of the en-
gagement or authorisation. Conditions that secure
compliance with the existing agreement — evidence
of the licence before completion, confirmation of the
on-site resident, delivery of the executed deed — are
consistent with that power.

Conditions that alter the bargain do not survive scru-
tiny. Requiring the transferee to accept a shorter term,
to surrender an option, to pay a contribution to the
sinking fund, or to agree to duties not in the schedule,
is an amendment dressed as a condition. It is beyond
committee power, it engages the prohibition on re-
ceiving consideration for approval, and it supplies the
transferee with a ready-made application for adjudica-
tion.

e e
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RIS ERRME R B —1R | |IZAZRLURGEE T
EEHRERIER - NERRA GO/ LIE TR —
MIERRITREEIREERR « RIS A S - RYERUZE
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MBS c HIBLURHFZ RITIERTZE - ILFEBHES g
R > ERASEREMBEIAENRS » BREEARHER

PRBIEGREAEEIE o

CONDITION ORDINARILY AVAILABLE REASON

353 —R&A1T B

Deed of covenant to comply with existing terms Yes Expressly authorised
REEETIR B IR L6 2248 AT TRARBA I 1

Evidence of licence before completion Yes Goes to capacity to perform
STRLATTR (ke BREE B AT RAT-IEAIEE

Reimbursement of the body corporate's reasonable expenses Yes Expressly permitted
WEETEAERNSERS CIk6 BASOESF

Reduction of the remaining term No Amendment, not a condition
HIRER TR RAE1T BIEETm IR

Payment to the body corporate calculated on the sale price No Prohibited consideration
B ERFETIE AR RAEJ1T B IENRE

New duties not in the agreement No Requires a general meeting
EHLSMIFTE REJ1T RRETRERE
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CHAPTER 3 — THE BODY CORPORATE'S PERSPECTIVE

3.5
Contflict, disclosure and the record
MIzaE 2 ~ P E8 Mok

Committee voting members are bound by the code of
conduct in Schedule 1A of the Act. A member who is
negotiating with the seller for the purchase, who has a
family connection to either party, or who has an unre-
solved personal grievance with the incumbent, should
disclose it and consider abstaining. The cost of a dis-
closed abstention is nil. The cost of an undisclosed in-
terest surfacing in an adjudication is the decision it-
self.

The minutes should record the information received,
the date it was complete, the criteria considered, the
substance of the interview, and the reasons for the
decision. A body corporate that refuses without recor-
ded reasons will be defending the refusal on recon-
struction rather than on contemporaneous evidence.

3.6
Refusing, and refusing defensibly
TEABHLE S HT R

A body corporate is entitled to refuse. What it is not
entitled to do is refuse unreasonably. A refusal groun-
ded in an identified statutory criterion, supported by
evidence and communicated with reasons, is defens-
ible. A refusal grounded in a general preference for a
different manager, in dissatisfaction with the terms of
the agreement, or in the committee's view that the
price is too high, is not.

Where the concern is capacity rather than character,
a conditional approval will often serve the scheme
better than a refusal. Approval conditional on the
deed, on evidence of licensing and on confirmation of
the on-site resident addresses most realistic concerns
without exposing the body corporate to a dispute it is
likely to lose.

PRACTICAL EFFECT BEHM 2

The question is not whether the committee would
have chosen this person. It is whether a reasonable
body corporate, applying the statutory criteria to the
evidence, could withhold approval.
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CHAPTER 3 — THE BODY CORPORATE'S PERSPECTIVE

o7/

e e

HB3E

FXZANEENAE

Where the body corporate's real leverage lies

FEENERREERETE

Committees frequently over-estimate their leverage at
assignment and under-estimate it elsewhere. The as-
signment decision is narrow and reviewable. The per-
formance regime is not: the codes of conduct in
Schedules 2 and 3 form part of the engagement and
authorisation, and a documented failure to perform
can be addressed by a remedial action notice and, if
unremedied, by termination approved at a general
meeting.

A body corporate that wants better performance
should be building a performance record throughout
the term, not attempting to extract concessions in the
four weeks in which it happens to hold an approval
application. The former is durable and lawful. The
latter is neither.
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CHAPTER 4 — THE SELLER'S PERSPECTIVE

A seller of management rights is selling a contractual
position that a third party has to approve. That single
fact shapes everything: the preparation, the contract,
the timetable and the seller's residual exposure after
settlement.

4.1

e o

F48 BANAE

BEEBEAMEER » E—RAKB=SHUENGHMAL
BERILE - ERET 1] | EEIIE ~ SHER - BFEK -
UREBEHERERHOFIEREE

Preparation begins well before the market

MM TARZERR R TS

The value of the business is a function of net profit
and unexpired term. Both are capable of being im-
proved before sale, and neither can be improved
quickly. A top-up motion requires a general meeting,
which requires notice, which requires a committee
willing to put the motion. A seller who decides to sell
and then discovers that four years remain has left the
work too late.

The same applies to compliance. An outstanding re-
medial action notice, an unresolved complaint history,
an unapproved alteration to common property or a
lapsed licence each become disclosure items and ne-
gotiating leverage for the buyer. They are cheaper to
fix as the incumbent than to warrant as the seller.

PRACTICAL CHECKLIST B 58

» Confirm the unexpired term and whether a top-up
is realistic with this committee.

» Close out every remedial action notice and
documented complaint.

» Reconcile the letting appointments against the
units actually in the pool.

» Check the transfer fee position against your own
initial contract date.

» Obtain the financier's in-principle position on
release before listing.
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CHAPTER 4 — THE SELLER'S PERSPECTIVE

4.2
The contract and its conditions
B8 B HAR

A management rights contract is conditional by ne-
cessity. The essential conditions are body corporate
approval of the transfer, the buyer's finance, and veri-
fication of the income the business is represented to
produce. Each must have a date, a standard of satis-
faction and a consequence, and the seller should res-
ist conditions expressed as the buyer's unqualified
satisfaction.

The approval condition deserves particular attention.
It should oblige the buyer to lodge a complete applica-
tion within a short, fixed period, to provide the inform-
ation the body corporate reasonably requests, and to
attend an interview. Without those obligations the
seller has given the buyer control of the timetable and,
in effect, an option.

e o
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The approval condition should oblige the buyer to lodge early and completely — otherwise the seller has handed the buyer control of the

timetable.

HERGEREE S RRIERFTERE » TRESSRIERMRIERIERZTES °

PRACTICAL EFFECT EHME

The seller cannot control the body corporate's de-
cision. The seller can control whether the buyer
gives the body corporate a proper opportunity to
make it.
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CHAPTER 4 — THE SELLER'S PERSPECTIVE

4.3
Verification of income
W ARZE

Verification is the process by which the buyer's ac-
countant tests the profit figure on which the price was
calculated. It is the most common point of renegoti-
ation, and the most avoidable. The figures presented
at the outset should be the figures the accountant will
find, on the basis the contract specifies.

Three adjustments recur. Body corporate remunera-
tion should be stated on the contractual basis, includ-
ing any indexation due before settlement. Letting in-
come should exclude units under notice or already
withdrawn. Owner-occupied and related-party ar-
rangements should be identified rather than absorbed
into the pool.

4.4
Warranties, restraint and handover
PREE ~ W ERR I e A B

The buyer will seek warranties as to the accuracy of
the financial information, the currency of the agree-
ments, the absence of breach and the absence of un-
disclosed disputes. A seller should confine warranties
to matters within its knowledge, define that know-
ledge, cap liability and impose a claims period. Un-
capped warranties on a business sold for a multiple of
profit are a disproportionate risk.

A restraint of trade is standard and should be drafted
to be enforceable rather than ambitious: a defined
activity, a defined radius, a defined period, and cas-
cading alternatives. The handover or training period
should be specified in days and in content, because a
vague handover obligation is a dispute waiting for a
slow first month.
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4.5
What settlement does not end
RZENE AL IER BT

An assignment moves the seller's rights under the
scheme instruments to the buyer and, once the body
corporate approves the transfer and the buyer signs
the deed of covenant, moves the obligations as well. It
does nothing to any separate promise the seller has
made to a third party.

A personal guarantee given to a financier, to the land-
lord under an office lease, or to a trade supplier con-
tinues to bind the seller after settlement unless the
party holding it agrees to release it. Sellers commonly
assume that paying out the loan ends the guarantee.
Paying out the loan ends the debt; the guarantee is a
separate instrument and requires a separate written
release, negotiated before settlement rather than after
it.

The second residual exposure is the transfer fee.
Where the transfer is approved within the prescribed
period after the seller's own initial contract date, the
fee is payable by the transferor, and a transferor
claiming that an exception applies must tell the body
corporate. Because the fee is calculated on the value
of the transfer it can be a substantial sum, and a seller
who has not built it into the price simply pays it out of
the proceeds.

PRACTICAL EFFECT BFM2

Settlement ends the seller's income on the day it
happens. It ends the seller's obligations only to the
extent each one has been separately released in
writing.

4.6
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Managing the body corporate relationship during a sale

HH B U PR 605 TR N I A B A Y s B

The seller has one asset in the approval process that
the buyer does not: standing with the committee. A
seller who tells the committee early, introduces the
buyer properly, and answers questions candidly ma-
terially improves the prospect of a timely approval. A
seller who presents the assignment as a fait accompli
invites the opposite.

EHERFT > BABAESFIRAN—REE . BE8g
ZEMEE - RENEZEE « ZA5|NMEHLIBHDIER
BNES > ATRERESREERIKE ; IBEREFRNE
BIRRWET - IBBERER -
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The codes of conduct continue to bind the seller unti
the engagement ends. Pressure applied to committee
members, or attempts to influence the composition of
the committee during a sale, are conduct issues under
Schedules 2 and 3 and they travel badly in any
subsequent dispute.
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CHAPTER 5 — THE BUYER'S PERSPECTIVE

The buyer carries the consequences of every de-
cision made in this transaction for the balance of the
term. The seller exits at settlement; the body corpor-
ate's committee changes each year; the buyer re-
mains, bound by a document it did not negotiate, in a
building it does not control, earning income from
owners who are free to leave.

5.1

e

£58 HAWNAE

HEERRZT » BHAEGHE MEPRARS—RREN
BR  -BANREFFRY - ZEESFEY > WEESE
T B—HUIFHERENXAAR » BE 18T IFREE
HIFIAE > WARIZRE A BERFRERIBVEE ©

Read the agreements before you agree the price

i [EAT R A4

The price is a multiple of a profit figure. The agree-
ments determine whether that profit is durable. A du-
ties schedule that is wide, vague or expressed by ref-
erence to a standard the body corporate sets unilater-
ally will cost the buyer money every year of the term,
and it will not appear in any financial statement.

e The duties schedule: what is included, what is
charged separately, who supplies materials.

o The remuneration clause: the review mechanism,
the index, the review date.

e The assignment clause: what the agreement itself
adds to the module requirements.

 Default and termination provisions, and any cure
periods.

e Any occupation authority over common property,
and its terms.

5.2
Term risk is the buyer's central risk
SF B P2 B 77 AR O JE B

A business with seven years to run and a business
with twenty years to run may produce identical profit
today and command very different prices, because
the second can be sold and the first is approaching
the point where it cannot be financed. The buyer's
exit is determined by the term at the time of exit, not
at the time of entry.
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CHAPTER 5 — THE BUYER'S PERSPECTIVE

A buyer who intends to rely on a future top-up should
understand that the top-up is a discretionary ordinary
resolution of a general meeting, not an entitlement. It
depends on owners the buyer has not yet met, in a
meeting that has not yet been called, on a motion the
committee must be willing to put. Pricing a business
on the assumption that the term will be extended
transfers that risk to the buyer without compensation.

PRACTICAL EFFECT EHME

Buy the term you have. Treat any future extension as
upside, and price it at zero until the resolution is
passed.

5.3
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Due diligence on the scheme, not just the business

Btk ERIE H T RS SRS T RIME E

The buyer is acquiring a long relationship with a body
corporate, and the condition of that body corporate is
part of what is being bought. A scheme with an under-
funded sinking fund, significant unresolved building
defects, or a history of adjudication applications is a
scheme in which levies will rise, owners will be un-
happy, and the manager will be the most visible
person in the building.

» Body corporate records: minutes, financial
statements, sinking fund forecast.

« Insurance, valuation currency and any claims
history.

 Defect, remediation and cladding history, and any
statutory notices.

» Current and recent disputes, adjudication
applications and orders.

e The community management statement, by-laws
and any exclusive use allocations.
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5.4
The letting pool and the appointments
HMHMAE kZTE

The letting pool is the part of the business that no one
can transfer to the buyer. Each participating owner
must give the buyer a fresh appointment in the ap-
proved form. Owners who were loyal to the outgoing
manager for fifteen years have no obligation to be loy-
al to a stranger, and the period immediately after set-
tlement is when competing agents approach them.

Sensible protection is contractual: a retention held
against appointment attrition over a defined period, a
seller obligation to introduce the buyer to owners be-
fore settlement, and a restraint that prevents the seller
from soliciting the pool. A buyer relying instead on as-
surances about owner loyalty is relying on the one
asset the seller cannot deliver.

S5
The manager's lot
(E3LYN:ow

Where the transaction includes a lot, it is a convey-
ance and it carries conveyancing risk: title, encum-
brances, by-law compliance, the accuracy of the plan,
and whether the lot is genuinely fit for the required
residence and office use. Check whether the agree-
ment requires the manager to reside in a particular lot,
because that requirement converts the lot from an
investment into an operational necessity.

Where the office or reception area is common prop-
erty, the right to occupy it derives from an occupation
authority under the module rather than from owner-
ship. Its terms, and its expiry, should be verified with
the same care as the caretaking agreement.
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CHAPTER 5 — THE BUYER'S PERSPECTIVE F5E BFNAE

5.6
Finance, licensing and structure
A - IR S 2R

Management rights lending is specialised. Lenders as- TIPS EEMIE c SEPE T T hER NER -~ X%

sess the unexpired term, the ratio of body corporate A EBEspA e H AR AR ELA « HEERETEE AT » UK
remuneration to letting income, the scheme's profile = A\ BARER o M AT S S ETatl e E A iE B R E AT

and the borrower's experience. A buyer new to the in- ORI » 6 FE R B Sk A EAPSEE 2 5 A IRSSEIE - Tdk
dustry should expect conditions including a minimum B SR £ A IR o

term, and should raise the term question with the
body corporate early rather than discovering it at
finance approval.

Licensing and structure should be settled before the fe B R PEAE FEFT IR ASHE RS RIFETE » TIIEES o ¥TEA
approval application is lodged, not after. The body EBES REST(HRCEE A\ R HREE A TR0 AR ~ BATEIR R AE
corporate is entitled to assess the character, financial 71 BRI LAt e T > SO TEASEHEE

standing and competence of the transferee an.d its re- BEESEI R TRBE > IES o
lated persons, and a structure that changes midway

through the assessment restarts the committee's work

and, with it, the practical timetable.

5.7

The first hundred days

H—HRX

The assignment is approved, the deed is executed, I « PIEET  RESER 0 B A IRERIT—R M
settlement occurs, and the buyer now has to perform AERMNEY > MEHE0ESETRE ORI EAFEERE -
an agreement drafted by someone else for a body H—E R RTE A RN SR o

corporate that has just scrutinised it. The first hundred
days determine the relationship for the balance of the

term.

 Perform the duties schedule visibly and keep a o MRIB A REITHE S5 » WHEEEL DS o
contemporaneous record of doing so.

» Meet the committee early and establish a reporting s REBFZECEE > B EHAERILS o
rhythm.

» Secure the letting appointments before competing o EEERIBETEHZAEELIESRT -
agents do.

« Diarise the remuneration review date and the o ST ERENIE ST B BA R eI B R T(E H AR o

option exercise dates.

« Diarise the top-up horizon well before the term o (EFEARARERES I 0 REIT T EH EHESRL, o
becomes a financing problem.

PRACTICAL EFFECT EHME

The buyer's next sale is being determined now, by BN T—REE » LR BEREZF— BRI EER
the performance record and the committee relation- THBAERE R EEeRE o
ship built in the first year.
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CHAPTER 6 — WHEN AN ASSIGNMENT FAILS

Most assignments complete. Those that do not tend
to fail for a small number of recurring reasons, and the
pathways available afterwards are narrower and

e

F6E HERRUE

AREPDERITFITER © REETTME » KMREEEBLHR
BHIRAVER > MARIBNGRE » BELLESATEHRSE -
I8 o

slower than the parties expect.

6.1

Where assignments actually fail

R E PR R A

FAILURE POINT
KUREN

USUAL CAUSE
EREREEA

Incomplete approval application

iRl

Conditions imposed beyond power

PREGANEY IR A IR

Verification shortfall
WARZERE

The thirty-day period never begins
=+ BHHERKESR

Committee treats approval as a renegotiation
ZEGIEHERAERSH

Represented profit not supported on the contract basis
FRERIRFEE SRR LA 1

Finance declined
RABERIE

Licence not held at completion
STRUERF RIS

Financier release not obtained

REVSRIBEHABRRIMER

6.2
The dispute pathway
Fhad e HURTE

A buyer or seller who considers that approval has
been unreasonably withheld applies under the dispute
resolution provisions in Chapter 6 of the Act. The pro-
cess begins with conciliation and proceeds, if unre-
solved, to adjudication, with appeal to the Queensland
Civil and Administrative Tribunal on a question of law.
It is comparatively inexpensive and it is not quick.

The timetable is the practical difficulty. A contract
with a fixed approval date will usually have terminated
long before an adjudicator decides. That is why the
drafting of the approval condition, and the extension
mechanism within it, matters more than the theoretical
availability of a remedy.

36

Unexpired term below the lender's threshold
&R NEHIER EREEER

Structure or licensee resolved too late
DR EIFRE NIBIETEE

Seller's security position addressed too late
BARRRITEIEEE
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6.3
Compelled transfer and termination
SR R B A 1

The Act contains a separate regime under which a
body corporate may require the transfer of a letting
agent's management rights following a code contra-
vention notice, with provisions governing the letting
agent's choice of transferee, notice to the financier,
the body corporate's choice where the letting agent
does not act, the terms of the service contract on
transfer, and termination where no transfer occurs.

This regime is distinct from the voluntary assignment
provisions in the modules, and it is not a shortcut. It is
triggered by contravention, requires notice and an op-
portunity to remedy, and terminating an engagement
after an unremedied remedial action notice requires
an ordinary resolution at a general meeting rather than
a committee decision.

PRACTICAL EFFECT EHNE

The voluntary and compelled transfer regimes an-
swer different questions. A body corporate dissatis-
fied with performance should be in the second, not
obstructing the first.

PARTNER'S CLOSING TEST &8 AR5

Which instrument governs, and which section of it?
Who has power to make this decision — the commit-
tee or a general meeting? What information started
the thirty-day clock, and on what date? Does the
proposed condition secure the existing agreement or
change it? Who is released, and in writing? What is
the unexpired term on the day of settlement, and
what will it be on the day of exit?

DOCUMENT CONTROL 3Z {4124l
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